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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit 


No. 11,570 


District of Columbia, Petitioner, 


The Virginia Hotel Company, Respondent. 


ON PETITION FOR REVIEW OF DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

i 

The decision of the District of Columbia Tax Court was 
entered July 23,1952 (App. 18-19). The petition for review 
by this Court of said decision was filed August 20, 1952 
(Tr. 45). By order of the Tax Court the time for filing the 
record on review was extended to and including October 13, 
1952 (Tr. 48). The record on review was filed in this Court 
October 2, 1952. 
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The jurisdiction of this Court is invoked under the provi¬ 
sions of Section 1, Title XV of the District of Columbia In¬ 
come and Franchise Tax Act of 1947, 61 Stat. 359, c. 258 
(Sec. 47-1593, D. C. Code 1951). 

STATEMENT OF THE CASE , 

The following facts were stipulated by the parties and 
the Court found them as facts (App. 4 through 8): 

“The parties hereto by their respective counsel 
do hereby stipulate that the following facts may be 
accepted in this cause as established by proof with¬ 
out the introduction of further evidence in support 
thereof. Either of the parties hereto may intro¬ 
duce evidence of any additional relative facts no 
inconsistent with this stipulation and any facts 
herein stipulated shall be subject to the objections 
of materiality and relevancy. 

“1. The petitioner was during the calendar years 
1947, 1948, 1949 and 1950 and still is a Virginia 
Corporation with its only place of business at 1107 
Eye St., N. W., Washington, D. C. and during the 
years 1947,1948,1949 and 1950 was, and still is en¬ 
gaged in the District of Columbia in the business of 
holding, leasing and operating real estate. 

“2. All of the stockholders of petitioner were, 
and are either descendants of, or members of the 
family of the late Joseph E. Willard. 

“3. Among the parcels of real estate owned by 
the petitioner in the early part of 1946 and for a 
long time prior thereto, was that described as ‘lot 
32 in the combination of lots by the Virginia Hotel 
Company in Square 225,’ located on the westside 
of 14th St., N. W., between F St. and Penna. Ave., 
Washington, D. C. upon which is located the Wil¬ 
lard Hotel. 

“4. Prior to March 1, 1946 the Willard was 
leased to and operated by the Willard, Inc., a Vir¬ 
ginia Corporation and wholly owned subsidiary 
of the petitioner. 



“5. On March 1, 1946, the petitioner sold the 
Willard to Maxwell Abbell and Peter A. Miller, 
residents of Chicago, Illinois, and Detroit, Michi¬ 
gan, respectively, for the sum of $3,150,000, of 
which $850,000 was cash, and the balance repre¬ 
sented by a promissory note signed by Maxwell 
Abbell and Peter A. Miller and being in the lan¬ 
guage following: 

“ ‘FOR VALUE RECEIVED, MAXWELL 
ABBELL AND PETER A. MILLER promise 
to pay to The Virginia Hotel Company, or 
order, the principal sum of TWO MILLION 
THREE HUNDRED THOUSAND DOL¬ 
LARS, with interest from the date hereof, at 
the rate of four per centum per annum, on said 
principal sum or on so much thereof as may 
from time to time remain unpaid, said prin¬ 
cipal and interest being due and payable as 
follows:—in monthly installments of Sixteen 
Thousand Eighty-eight and 88/100 Dollars 
each commencing on April 1, 1946, and con¬ 
tinuing on the first day of each and every 
month thereafter up to and including Dec¬ 
ember 1, 1946, and in monthly installments 
in the amount of Twenty Thousand Three 
Hundred and Fifty Dollars commencing on • 
the first day of January, 1947, and continuing 
on the first day of each and every month 
thereafter up to and including December 
1, 1947, and in monthly installments of 
Fourteen Thousand Five and 55/100 Dol¬ 
lars commencing on the first day of January, 
1948, and continuing on the first day of each 
and every month thereafter up to and includ¬ 
ing December 1, 1948, and in monthly install¬ 
ments of Ten Thousand Eight Hundred and 
Thirty-three and 33/100 Dollars commencing 
on the First day of January, 1949, and continu¬ 
ing on the first day of each and every month 
thereafter up to and including December 1, 
1963, and in monthly installments of Ten 
Thousand Eight Hundred Thirty-three and 


33/100 Dollars commencing on the first day of 
January, 1964, and continuing on the first day 
of each and every month thereafter up to and 
including March 1,1964; each installment when 
so paid to be applied first to the payment of 
interest on the amount of principal, remaining 
unpaid and the balance thereof credited to 
principal, the entire balance of principal and 
interest, if any, to be due and payable on the 
first day of April, 1964. 

“ ‘AND it is expressly agreed that if default 
be made in the payment of any one of the 
aforesaid installments, when and as the same 
shall become due and payable, then and in that 
event the unpaid balance of the aforesaid prin¬ 
cipal sum shall, at the option of the holder of 
said note, at once become and be due and pay¬ 
able, anything hereinabove contained to the 
contrary notwithstanding. 

“ ‘AND in the event of any such default or 
any default in the covenants and agreements 
contained in the Deed of Trust securing this 
note, the party secured or any holder of said 
note is to look solely to said property covered 
by the Deed of trust or the proceeds of the sale 
thereof for the payment of said note, and the 
satisfaction of any liability or any obligation 
otherwise arising under the said note or Deed 
of Trust, and if the net proceeds arising from 
such sale shall be insufficient to pay in full the 
debt secured by the said Deed of Trust or this 
note, and to satisfy any such liability or obli¬ 
gation otherwise arising hereunder, the said 
Maxwell Abbell and Peter A. Miller, or either 
of them, shall not* be held liable or responsible 
for the payment of any deficiency. 

“ ‘The privilege is reserved of paying from 
time to time on and after January 1, 1947, in 
addition to the payments provided for, the 
whole or any part of the unpaid balance pro¬ 
vided for herein, upon giving to the holder of 
the note ninety (90) days’ notice in writing of 
intention to pay such additional sums pro- 
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vided that all interest due on each additional 
sum paid shall be paid simultaneously there¬ 
with. 

44 4 Principal and interest payable at The 
Riggs National Bank of Washington, D. C.’ 

4 4 6. The aforesaid note was secured by a deed of 
trust upon the Willard. After the sale of the Wil¬ 
lard neither the petitioner nor any of its directors, 
officers or stockholders had any connection with, or 
relation to the Willard or any activity therein, ex¬ 
cept as the holder of the aforesaid note secured by 
deed of trust on the Willard. 

4 4 7. During the calendar years 1947, 1948, 1949 
and 1950, petitioner received the following amounts 
as interest on the aforesaid note: $85,108.69, $80,- 
899.97, $77,737.94 and $76,028.43 respectively and 
were excluded as income from the District of Co¬ 
lumbia sources. With respect to the tax assessed 
for 1947, petitioner contends that the same was as¬ 
sessed after the 3-year period provided in Sec. 10 
of Title XII of the 1947 Act. On the other hand 
respondent contends that the tax was assessed 
within the 5-year period provided in Sec. 10(a)(3) 
of the same title of said Act. The franchise tax 
return filed by petitioner for the year 1947 showed 
a tax of $566.69 which was duly paid. The fran¬ 
chise tax returns filed for the years 1948, 1949 and 
1950 reported no taxable income, each year show¬ 
ing a net loss. 

4 4 On February 21, 1952 the assessor of the Dis¬ 
trict of Columbia assessed a tax deficiency against 
petitioner with interest as shown below for the 
years indicated: 


Tax Interest to Interest to 

Year Deficiency . 2/21/52 5/19/52 Total 

1947 _$ 4,255.43 S 9S3.00 $ 76.80 $ 5,315.23 

1948 _ 2,281.98 390.21. 39.17 2,711.36 

1949 _ 3,548.84 393.92 57.80 4,000.56 

1950 _ 1,650.92 8420 25.44 1,760.56 


$11,737.17 $1,851.33 $19921 $13,787.71 


r 







6 


“Petitioner on May 19,1952 paid to the Collector 
of Taxes, D. C., the sum of $13,787.71 under protest 
as shown by the attached copy of the letter dated 
May 19, 1952 and executed by Joseph W. Wyatt, 
President of the Virginia Hotel Company. 

“8. Thereafter on May 20, 1952, petitioner filed 
petitions for refund of the foregoing sums paid 
under protest and said petitions were timely filed. 

“9. During the years 1947, 1948, 1949 and 1950 
Maxwell Abbell and Peter A. Miller were and still 
are non-residents of. the District of Columbia and 
residents of the states of Illinois and Michigan 
respectively. 

“10. The tax in controversy is the corporation 
franchise tax imposed by the District of Columbia 
Income Tax of 1947 (Title 47, Chapter 15). 

“11. The tax returns for the respective years in¬ 
volved in this proceeding are hereby stipulated as 
being in evidence without any formal proof.’’ 

The tax for the calendar year 1947 mentioned in the fore¬ 
going findings of fact involved the application of the statute 
of limitations within which the assessment could be made. 
After making certain amended findings of fact (App. 19) 
the lower court decided that the assessment for that year 
was barred (App. 20) and no appeal has been taken from 
that ruling. The tax for that year, therefore, is not involved 
in these proceedings on appeal. 

While there are three cases involving the years 1948,1949 
and 1950, respectively, the facts and issues, except as to tax 
periods, are the same in all three cases. This Court granted 
a joint motion to proceed only with the first year for briefing 
and argument. 

The Tax Court cancelled the deficiency assessment of 
franchise tax against respondent for 1948 and ordered re¬ 
fund of the tax paid on account thereof together with in¬ 
terest at the rate of 4 pereent (App. 19). 


7 


STATUTE INVOLVED 

Article I, Title I, Section 4(h) of the District of Columbia 
Revenue Act of 1947, 61 Stat. 331, et seq. (District of Co¬ 
lumbia Income and Franchise Tax Act of 1947), Sec. 47- 
1551c (h), D. C. Code 1951, as amended, provides, insofar 
as here pertinent, that: 

“The words ‘ trade or business’ include the en¬ 
gaging in or carrying on of any 'trade, business, 
profession, vocation or calling or commercial acti¬ 
vity in the District of Columbia; * * 

Title III, Sec. 2(a), of the same Act, 61 Stat. 335, Sec. 
47-1557a(a), D. C. Code 1951, provides, insofar as here 
pertinent, as follows: 

“Gross Income and Exclusions Therefrom.—(a) 

The words ‘gross income’ include * * * income de¬ 
rived from any trade^or business or sales or deal¬ 
ings in property, whether real or personal, * * * 
growing out of the ownership, or sale of, or interest 
in such property; also from rent, * * * interest, * * * 
or transactions of any trade or business carried on 
for gain or profit, or gains or profits, and income 
derived from any source whatever.” 

Title VII, Sections 1 and 2, of Article I of the same Act, 
61 Stat. 345, Secs. 47-1571 and 47-1571a, D. C. Code 1951, 
provide as follows: 

“Sec. 1. Taxable Income Defined.—For the pur¬ 
poses of this title, and unless otherwise required 
by the context, the words ‘taxable income’ mean the 
amount of net income derived from sources with¬ 
in the District within the meaning of title X of this 
article. 

“Sec. 2. Imposition and Rate of Tax.—For the 
privilege of carrying on or engaging in any trade 
or business within the District and of receiving in¬ 
come from sources within the District, there is 
hereby levied for each taxable year a tax at the 
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rate of 5 per centum upon the taxable income of 
every corporation, whether domestic or foreign 


Title X, Sec. 1 of Article I of the same Act, 61 Stat. 349, 
Sec. 47-1580, D. C. Code 1951, provides as follows: 

‘‘Purpose of Article.—It is the purpose of this 
article to impose * * * (2) a franchise tax upon 
every corporation • • • for the privilege of carry¬ 
ing on or engaging in any trade or business within 
the District and of receiving such other income as 
is derived from sources "within the District • • 

The measure of the franchise tax shall be that 
portion of the net income of the corporation • • • 
as is fairly attributable to any trade or business 
carried on or engaged in within the District and 
such other net income as is derived from sources 
within the District.'” 

STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in holding 
that interest paid to the Virginia Hotel Company during the 
tax year 1948 on account of a promissory note secured by a 
deed of trust on real property located within the District of 
Columbia was not subject to taxation under the District of 
Columbia Income and Franchise Tax Act of 1947, as 
amended. 

2. The District of Columbia Tax Court erred in cancelling 
the deficiency assessment of tax for the tax year involved. 

SUMMARY OF ARGUMENT 

Under the District of Columbia Income and Franchise Tax Act 
of 1947, as distinguished from the District of Columbia Income 
Tax Act of 1939, the test of whether the income of a corporation 
is taxable is whether or not such income is fairly attributable to 
any trade or business or commercial activity carried on or engaged 
in within the District or was derived from sources within the 


District. In other words, the test is not solely whether such income 
was derived from District of Columbia “sources” as it was under 
the 1939 Act The lower court was in error in so holding. 

The taxpayer involved had its only office or place of business 
in the District; the promissory note in question was secured by 
real estate located in the District; and the transaction which re¬ 
sulted in the production of the income took place within the Dis¬ 
trict The receipt of the interest in question was in the course of 
the business of the taxpayer of holding, leasing and operating 
real estate. Such income was, therefore, fairly attributable to a 
trade or business or commercial activity carried on or engaged in 
within the District of Columbia. 

The decision of the lower court in this case is inconsistent with 
its decisions in J. S. Tyree, Chemist, Inc, v. District of Columbia, 
infra, and Community Finance Corp. v. District of Columbia, 
infra. It is clear, therefore, that even under the theory of the 
lower court that the issue was whether or not the income in ques¬ 
tion was from a “source” within the District, this case should have 
been decided in favor of the District of Columbia under those two 
cases. 

ARGUMENT 

I 

The interest in question is taxable. 

A. Discussion of the statute. 

It is important, we think, to first discuss the nature of the 
tax imposed by the Act of 1947 as amended. While the 
statute which this statute supplanted was, as its name im¬ 
plied, an “income” tax statute, 1 the statute here involved is, 
insofar as the tax on corporations and unincorporated busi¬ 
nesses is concerned, a franchise or excise tax. 2 


1 Act of July 26, 1939, as amended, 53 Stat. 10S6, et seq. (Sec. 47-1501, et seq. 
D. C. Code 1940). 

2 Pages 7 and 8, supra. 






In Title X of the 1947 Act, supra, Congress specifically 
declared that its purpose was to impose, inter alia, “(2) a 
franchise tax upon every corporation * * * for the privilege 
of carrying on or engaging in any trade or business within 
the District and of receiving such other income as is de¬ 
rived from sources within the District * * Thus Con¬ 
gress specifically declared the tax on corporations and unin¬ 
corporated businesses to be a franchise tax. As the Supreme 
Court of the United States has stated: 

“While the mere declaration contained in a 
statute that it shall be regarded as a tax of a par¬ 
ticular character does not make it such if it is ap¬ 
parent that it cannot be so designated consistently 
with the meaning and effect of the act, nevertheless 
the declaration of the lawmaking power is entitled 
to much weight, and in this statute the intention is 
expressly declared to impose a special excise tax 
with respect to the carrying on or doing business 
by such corporation, * * *. It is therefore appar¬ 
ent, giving all the words of the statute effect, that 
the tax is imposed not upon the franchises of the 
corporation irrespective of their use in business, 
nor upon the property of the corporation, but upon 
the doing of corporate * * • business * * V’ 3 

The fact that the tax is imposed upon or measured by a 
percentage of net income does not prevent its being an 
excise or business privilege tax. 4 The conclusion is in¬ 
escapable, therefore, that the tax imposed on corporations 
and unincorporated businesses under the 1947 Act is a fran¬ 
chise or excise tax act. 

The 1939 Act, 5 which the 1947 Act supplanted, imposed 
upon and measured the tax by “income from District of Co- 

3 Flint v. Stone Tracey, 220 U. S. 107, 145, 55*L. Ed. 3S9, 31 S. Ct. 342. 

4 Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 65 L. Eld. 165, 41 
S. Ct. 45; Doyle v. Mitchell Bros. Co., 247 U. S. 179, 62 L. Ed. 1054, 38 S. Ct. 
467. 

3 See. 47-1502(b), D. C. Code, 1940. 
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lumbia sources.’’ Unlike the 1939 Act, Title VII, Sec. 2 
of the 1947 Act imposes the tax upon the “privilege of 
carrying on or engaging in any trade or business within 
the District and of receiving income from sources within 
the District.” Under Sec. 1 of the same title the words 
“taxable income” are defined to mean the amount of net 
income derived from sources within the District as set forth 
in Title X. An examination of Title X, however, discloses 
that the words “taxable income” mean income derived 
from any trade or business within-the District as well as in¬ 
come from sources within the District. Under Title I, Sec. 
4 of the 1947 Act the words “trade or business” include the 
engaging in or carrying on of any trade, business, profes¬ 
sion, vocation or calling, or commercial activity within the 
District. Clearly the 1947 Act imposes the tax on the carry¬ 
ing on of any trade or business or commercial activity by 
corporations in the District and any income from such trade 
or business or commercial activity is subject to tax. The 
lower court held that it was called upon to determine 
“whether certain interest payments w r ere income from 
sources within a certain geographical area” (App. 13)—in 
other words, that the basis of the tax imposed upon corpora¬ 
tions by the 1947 Act is identical with that of the 1939 Act. 
Proceeding upon that incorrect premise, the lower court re¬ 
lied upon several cases arising under the Federal Internal 
Revenue Code, which imposes a straight income tax, and 
held that the income in question was not taxable. 

The issue, therefore, in this proceeding is whether the 
interest in question constituted income which was “fair¬ 
ly attributable to any trade or business carried on or en¬ 
gaged in within the District” or was “such other net in¬ 
come as is derived from sources within the District” (Title 
X, Sec. 1, supra). It is the position of this petitioner that 
under either of those tests the income in question was sub¬ 
ject to tax. 
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B. The income in question was attributable to a trade or busi¬ 
ness carried on or engaged in within the District 

The only place of business which the taxpayer had during 
the tax year here involved was the District of Columbia 
(App. 4). It was, and still is, engaged in the District of 
Columbia in the business of holding, leasing and operating 
real estate (App. 5). The property which it sold and which 
secured the loan in question is located in the District (App. 
5). The promissory note here involved was held for collec¬ 
tion by a bank in the District of Columbia with respect to 
the payment of both the principal and interest here involved 
(App. 7). 

In Robb v. District of Columbia, 80 U. S. App. D. C. 246, 
152 F. 2d 283, the question was whether or not certain sales 
of real estate, subsequent to foreclosure, were made in the 
ordinary course of the taxpayer’s trade or business. The 
Court stated, inter alia, that 

“The property acquired through foreclosure took 
the place of the mortgage note, and the subsequent 
sale of the property was neither more nor less than 
the ultimate liquidation of the original transaction. 
Hence it was as much in the ordinary line of busi¬ 
ness as the collection of the principal at maturity 
would have been” 

and that: 

“Here, as we have seen, a part of petitioner’s 
usual ‘trade or business’ was, in point of fact, in 
lending money on real estate security. The return 
to it might be through the repayment of the money 
with interest or its collection through foreclosure. 

It was just such transactions as those we are con¬ 
cerned with here which occupied its time, attention 
and labor, all to the end of profit and gain in the 
usual course of its business.”' 
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So here, respondent might secure the repayment of the 
deferred purchase price through payments of principal and 
interest or it might secure its collection through foreclosure. 
As was the case with Robb Company, it seems clear that 
the collection of principal and interest on the promissory 
note signed by Abbell and Miller was in the regular course 
of the trade or business of petitioner and that trade or 
business or commercial activity was carried on in the Dis¬ 
trict. 

In addition to the foregoing, petitioner submits that Com¬ 
munity Finance Corp . (A Small Loan Company) v. District 
of Columbia , 72 W. L. R. 737, infra, also supports the con- v 
tention of this petitioner that the interest income in ques¬ 
tion was attributable to a trade or business carried on with¬ 
in the District 

» 

C The income in question was from District of Columbia 
sources. 

It seems clear that if income is received in the course of a 
trade or business carried on in the District it is income from 
District of Columbia sources. It will be observed that Con¬ 
gress stated that it was the purpose of the tax act, inter 
alia, to impose “a franchise tax upon every corporation and 
unincorporated business for the privilege of carrying on or 
engaging in any trade or business within the District and 
of receiving such other income as is derived from sources 
within the District # • V* (Title X, supra). It is clear from 
the quoted language that Congress considered income re¬ 
sulting from the carrying on or engaging in trade or busi¬ 
ness within the District to be income derived from sources 
within the District; hence the use of the words which we 
italicize in the quotation. 

While petitioner contends that the interest in question 
was attributable to a trade or business or commercial activ¬ 
ity carried on in the District and hence that it is not neces- 
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sary to determine whether or not the income was from any 
other “source within the District,” it was held by the Board 
of Tax Appeals for the District of Columbia (predecessor of 
the present District of Columbia Tax Court) that interest 
from a promissory notx-secured by a deed of trust on real 
property located in the District of Columbia was income 
from a District of Columbia “source” in the case of J. S . 
Tyree, Chemist, Inc . v. District of Columbia, decided May 6, 
1943. 6 As will appear from the findings of the Board in the 
Tyree case one of the items of income of the taxpayer was 
$1,500 in interest on bonds secured by the National Press 
Building, Washington, D. C. In holding that item of income 
subject to tax under the District of Columbia Income Tax 
Act of 1939 which, as has been stated, imposed the tax upon 
income from District of Columbia sources, the Board stated 
as follows: 

“The Board is of the opinion that income on 
bonds secured by the National Press Building, 
Washington, D. C., is income from District of Co¬ 
lumbia sources and is, therefore, taxable by the 
District of Columbia. The same is true in respect 
of discounts.” 

As will be noted from Finding of Fact No. 5 in the Tyree 
case, the business of the taxpayer consisted of the ship¬ 
ment of goods upon orders received by mail, telephone or 
telegraph. 

In the Community Finance case, the taxpayer w^as a Vir¬ 
ginia corporation with its only place of business in Arling¬ 
ton, Virginia. During 1942, according to Finding No. 9, 
“17.1624% of all interest received was paid by borrowers 
resident in the District of Columbia when the payments 

6 Certified copies of the findings of fact, conclusions of law, opinion and 
decision of the Board of Tax Appeals in the Tyree and Community Finance 
Corp. cases have been lodged with the Clerk and duplicate copies will be 
furnished for the Court at the time of oral argument. 


were made.” In holding that that interest was not from 
District of Columbia ‘‘sources” the Board stated as follows: 

“While the debtor is the source of the interest in 
the sense that the interest physically comes froui 
him, the interest in a legal sense has its source in 
the contract under which it is payable. Within 
the meaning of the statute here under considera¬ 
tion, the source of income is the place where the 
transaction which gave rise to the liability therefor 
occurred, i.e., Virginia. Eastman Kodak Company 
v. District of Columbia, 76 App. D. C. 339, 131 F. 

(2) 347. Commissioner of Internal Revenue v. 
East Coast OH Co., 85 F. (2) 322. Even if it be,as¬ 
sumed that the listings in directories in the District 
of Columbia had some influence in bringing cus¬ 
tomers to the petitioner, neither this circumstance 
nor the occasional attempts to bring about the col¬ 
lection of delinquent accounts by personal visits to 
debtors in the District, the recording of documents 
or the acceptance of payments in the District in 
occasional exceptional instances, are sufficient to 
justify a conclusion that the District is the source 
of the interest. Taxation is a practical matter. 
Jacobs v. Commissioner of Internal Revenue, 34 F. 

(2) 233, 235. It is unlikely Congress intended to 
pass a law which would require in each case an 
analysis of the causes which impelled the customer 
to do business with petitioner, or the ascertain¬ 
ment in each case of the portion of collections ef¬ 
fected by the activities of petitioner in the District 
of Columbia. Any such requirement would be 
highly impracticable. On the other hand, it does 
not seem likely that Congress intended to subject 
all transactions with residents of the District of 
Columbia to the tax by reason of occasional Dis¬ 
trict of Columbia activities. 

“The mere fact that the money comes from a 
person residing in the District does not establish 
the District as a source of the interest any more 
than would be the case if merchandise were pur¬ 
chased and delivered out of the District by a non- 
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resident to a resident of the District, on credit, the 
resident purchaser thereupon becoming liable to 
* the seller for the purchase price. In such a case 
the liability of the purchaser would include profit 
or income on the transaction, but this circumstance 
would not make the profit on the transaction a Dis¬ 
trict of Columbia source of income. Eastman 
Kodak Company v. District of Columbia , 76 App. 

D. C. 339,131 F. (2) 347; Commissioner of Internal 
Revenue v. East Coast Oil Company , 85 F. (2) 322. 

So, in the case here under consideration, the in¬ 
terest on the money borrowed represents profit on 
the loan transaction which took place in Virginia. 

The profit on loan does not have its source in the 
District of Columbia any more than that on the 
supposed sale.” 

Thus the Board held in 1943 in the Tyree case that inter¬ 
est on a promissory note secured by real estate in the Dis¬ 
trict of Columbia was income from a District of Columbia 
“source” and in 1952 in the instant case the Tax Court held 
that similar income (that involved here) was not from a 
District of Columbia “source”. In 1944 the Board held 
that the residence of the debtor did not determine the source 
of the income, and yet in 1952 in the instant case the Tax 
Court held that the residence of the debtor was determina¬ 
tive of the geographical source of interest income. Such 
conflicting theories obviously lead to confusion and must be 
settled in order that the assessing authorities will be able 
to properly assess all taxpayers receiving interest income. 

D. Cases dted by the Tax Court arc inapplicable. 

This petitioner contends, of course, that the question here 
presented should be resolved by a determination of whether 
or not the income in question was attributable to a trade or 
business carried on or engaged in within the District and 
that therefore cases decided under the Federal Internal 
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Revenue Code construing particular sections thereof are in¬ 
applicable. The Tax Court was of opinion “that the better 
and more logical rule is stated in Standard Marine Insur¬ 
ance Co., Ltd., 4 B. T. A. 853; Marine Insurance Co., Ltd., 
4 B. T. A. 867; Estate of L. E. McKinnon, 6 B. T. A. 412; 
Ocean Accident <£ Guarantee Company Corp. Ltd., 13 
B. T. A. 1047 and Sumitomo Bank, Ltd., 19 B. T. A. 480, 
namely, that the source of interest income is the obligor 
and its situs is his residence.’’ 

The fact is those cases cited by the lower court do not 
support its conclusion that the interest involved was non- 
taxable. In both the Standard Marine Insurance case, 
supra, and the Marine Insurance case, supra, the in¬ 
terest was on foreign bonds owned by a foreign cor¬ 
poration. In the McKinnom case, supra, the interest was 
on foreign bonds paid to a non-resident of the United States. 
In the case at bar the promissory note was owned by a cor¬ 
poration which had its only office and conducted its only 
business activities within the District of Columbia. In the 
Ocean Accident case, supra, where the taxpayer, while a 
British corporation with its head office in London, England, 
did have an office in the United States, the then United 
States Board of Tax Appeals (now the Tax Court of the 
United States), relied upon the Standard and Marine cases, 
supra, in reaching the conclusion that the company was not 
liable for Federal income taxes on the interest in question. 
In the Sumitomo case, supra, the United States Board of 
Tax Appeals relied upon the Standard Marine and Ocean 
Accident cases. 

CONCLUSION 

The income in question was attributable to a trade or busi¬ 
ness carried on or engaged in within the District or was 
from another source within the District and hence was sub- 
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ject to tax. The Tax Court was in error in not so holding 
and its decision is therefore in error and should be reversed 
and the case should be remanded with directions to affirm 
the assessment. 


Respectfully submitted, 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington 4. D. C. 
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1 BOARD OF TAX APPEALS FOR THE DISTRICT 

OF COLUMBIA 

Docket No. 1303 

The Virginia Hotel Company, Petitioner, \ 

vs. 

The District of Columbia, Respondent. 

Filed May 20 1952 Board of Tax Appeals for the 
District of Columbia 

PETITION 

The above-named petitioner appeals from a certain defi¬ 
ciency assessment, which deficiency has been paid by peti¬ 
tioner, and avers as follows: 

1. The petitioner is a corporation organized and existing 
under the laws of the Commonwealth of Virginia with prin¬ 
cipal office at 1107 Eye Street, N. W., Washington 5, D. C. 

2. The tax in controversy is the income and franchise tax 
imposed by the District of Columbia Income and Franchise 
Tax of 1947 (D. C. Code, Title 47, Chapter 15) for the cal¬ 
endar year 1948 in the sum of $2,281.98 together with in¬ 
terest thereon in the amount of $429.38, making a total of 
$2,711.36. 

3. The tax in controversy together with interest thereon 
was assessed against the petitioner on the 21st day of Feb¬ 
ruary, 1952, and said tax as assessed in the amount of 
$2,281.98 together with interest thereon in the amount of 
$429.38 was paid by the petitioner on May 19, 1952, under 
protest. 



2 


4. The assessment of said deficiency was based upon the 
following error: 

That interest in the amount of $S0,899.97 received 
from or on behalf of Maxwell Abbell and Peter A. 
Miller, domiciled in Chicago, Illinois, and Detroit, 
Michigan, respectively, obligors on a certain 
2 promissory note secured by a first deed of 
trust on certain real estate situate in the 
District of Columbia, as income from District of 
Columbia sources. 

5. The facts upon which the petitioner relies as the basis 
for this proceeding are as follows: 

(a) The interest income upon which the tax in 
controversy was assessed was received from 
sources without the District of Columbia. 

(b) The two individual makers of the note dated 
March 1, 1946, obligated to pay such interest 
thereon to petitioner, were, at the time they 
executed such note, and continue to be, non¬ 
residents of the District of Columbia, citizens 
of the States of Illinois and Michigan, viz: 

Maxwell Abbell, residing in 
Chicago, Illinois 
Peter A. Miller, residing in 
Detroit, Michigan. 

(c) In the case of The Virginia Hotel Company, 
Petitioner, against the District of Columbia, 
Respondent, Docket No. 1280, decided by the 
Board of Tax Appeals of the District of Co¬ 
lumbia on the 2nd day of May, 1952, it was 
held that interest received by petitioner in the 
calendar year 1946 on the note here in question 
from said obligors on said note was not income 
derived from sources within the District of 
Columbia and hence said income was not in¬ 
cludable in petitioner’s taxable income. 
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(d) Said note did not arise from carrying on or 
engaging in any trade or business within the 
District of Columbia. 

(e) The note originated from a single non-taxable 
sale of real estate situate in the District of 
Columbia. 

(f) The interest received on such note is income 
from intangible personal property having its 
situs at the domicile of the petitioner in the 
Commonwealth of Virginia. 

WHEREFORE, the petitioner prays that this 
3 Board may hear the proceeding and find the peti¬ 
tioner is entitled to a refund in the amount of $2,- 
711.36, consisting of tax deficiency in the amount of $2,- 
281.98 with interest thereon in the amount of $429.38. 


THE VIRGINIA HOTEL COMPANY 

By John L. Glenn 

John L. Glenn, Auditor and 
Chief Accounting Officer. 


/s/ Joseph W. Wyatt 

Joseph W. Wyatt 
Attorney for Petitioner 
500 Wyatt Building 
Washington 5, D. C. 



5 Filed Jul 23 1952 Board of Tax Appeals for the 

District of Columbia 

FINDINGS OF FACT AND OPINION 

\ 

All the foregoing proceedings involve one taxpayer and 
one issue, and pertain to the taxable calendar years of 
1947, 1948, 1949 and 1950, respectively. For obvious rea¬ 
sons they have been consolidated for consideration and dis¬ 
position. All raise the question whether interest on a 
promissory note payable in the District of Columbia and 
secured on real estate located therein, but signed by non 
resident is “income from sources within the District of 
Columbia” as that term is meant in the District of Colum¬ 
bia Income and Franchise Act of 1947. In proceeding, 
Docket No. 1302, there is raised a question as to whether the 
tax was assessed within the time prescribed in Section 10 
of Title XII of the District of Columbia Income and Fran¬ 
chise Act of 1947. 

Findings of Fact 

The parties have stipulated, and the Court finds as facts 
the following: 

The parties hereto by their respective counsel do hereby 
stipulate that the following facts may be accepted in this 
cause as established by proof without the introduction of 
further evidence in support thereof. Either of the parties 
hereto may introduce evidence of any additional relative 
facts no inconsistent with this stipulation and any facts 
herein stipulated shall be subject to the objections of mater¬ 
iality and relevancy. 

1. The petitioner was during the calendar years 1947, 
1948,1949 and 1950 and still is a Virginia Corporation with 
its only place of business at 1107 Eye St., N. W., Washing¬ 
ton, D. C. and during the years 1947, 1948, 1949 and 1950 
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was, and still is engaged in the District of Columbia in the 
business of holding, leasing and operating real estate. 
6 2. All of the stockholders of petitioner were, and 

are either descendeuts of, or members of the family 
of the late Joseph E. Willard. 

3. Among the parcels of real estate owned by the peti¬ 
tioner in the early part of 1946 and for a long time prior 
thereto, was that described as “lot 32 in the combination of 
lots by the Virginia Hotel Company in Square 225”, located 
on the westside of 14th St., N. W., between F St. and Penna. 
Ave., Washington, D. C. upon which is located the Willard 
Hotel. 

4. Prior to March 1, 1946 the Willard was leased to and 
operated by the Willard, Inc., a Virginia Corporation and 
wholly owned subsidiary of the petitioner. 

5. On March 1, 1946, the petitioner sold the Willard to 
Maxwell Abbell and Peter A. Miller, residents of Chicago, 
Illinois, and Detroit, Michigan, respectively, for the sum of 
$3,150,000, of which $850,000 was cash, and the balance rep¬ 
resented by a promissory note signed by Maxwell Abbell 
and Peter A. Miller and being in the language following: 

» 

“FOR VALUE RECEIVED, MAXWELL AB¬ 
BELL AND PETER A MILLER promise to pay 
to The Virginia Hotel Company, or order, the prin¬ 
cipal sum of TWO MILLION THREE HUNDRED 
THOUSAND DOLLARS, with interest from the 
date hereof, at the rate of rour per centum per 
annum, on said principal sum or on so much there* 
of as may from time to time remain unpaid, said 
principal and interest being due and payable as 
follows:—in monthly installments of Sixteen 
Thousand Eighty-eight and 88/100 Dollars each 
commencing on April 1,1946, and continuing on the 
first day of each and every month thereafter up 
to and including December 1, 1946, and in monthly 
installments in the amount of Twenty Thousand 
Three Hundred and Fifty Dollars commencing on 
the first day of January, 1947, and continuing on 
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the first day of each and every month thereafter 
up to and including December 1, 1947, and in 
monthly installments of Fourteen Thousand Five 
and 55/100 Dollars commencing on the first day of 
January, 1948, and continuing on the first day of 
each every month thereafter up to and including 
December 1, 1948, and in monthly installments of 
Ten Thousand Eight Hundred and Thirty-three 
and 33/100 Dollars commencing on the first day of 
January, 1949, and continuing on the first day of 
each and every month thereafter up to and includ¬ 
ing December 1, 1963, and in monthly installments 
of Ten Thousand Eight Hundred Thirty-three and 
33/100 Dollars commencing on the first day of 
January, 1964, and continuing on the first day of 
each and every month thereafter up to and includ¬ 
ing March 1,1964; each installment when so paid to 
be applied first to the payment of interest on the 
amount of principal, remaining unpaid and the bal¬ 
ance thereof credited to principal, the entire bal¬ 
ance of principal and interest, if any, to be due and 
payable on the first day of April, 1964. 

AND it is expressly agreed that if default be 
made in the payment of any one of the aforesaid in¬ 
stallments, when and as the same shall become due 
and payable, then and in that event the unpaid bal¬ 
ance of the aforesaid principal sum shall, at the 
option of the holder of said note, at once become 
and be due and payable, anything hereinabove con¬ 
tained to the contrary notwithstanding. 

7 AND in the event of any such default or any 

default in the covenants and agreements con¬ 
tained in the Deed of Trust securing this note, the 
party secured or any holder of said note is to look 
solely to said property covered by the Deed of trust 
or the proceeds of the sale thereof for the payment 
of said note, and the satisfaction of any liability or 
any obligation otherwise arising under the said 
note or Deed of Trust, and if the net proceeds aris¬ 
ing from such sale shall be insufficient to pay in full 
the debt secured by the said Deed of Trust or this 
note, and to satisfy any such liability or obligation 
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otherwise arising hereunder, the said Maxwell Ab- 
bell and Peter A. Miller, or either of them, shall 
not be held liable or responsible for the payment of 
any deficiency. 

The privilege is reserved of paying from time to 
time on and after January 1, 1947, in addition to 
the payments provided for, the whole or any part 
of the unpaid balance provided for herein, upon 
giving to the holder of the note ninety (90) days’ 
notice in writing of intention to pay such additional 
sums provided that all interest due on each addi¬ 
tional sum paid shall be paid simultaneously there¬ 
with. 

Principal and interest payable at The Riggs Na¬ 
tional Bank of Washington, D. C. 

6. The aforesaid note was secured by a deed of trust upon 
the Willard. After the sale of the Willard neither the peti¬ 
tioner nor any of its directors, officers or stockholders had 
any connection with, or relation to the Willard or any ac¬ 
tivity therein, except as the holder of the aforesaid note 
secured by deed of trust on the Willard. 

7. During the calendar years 1947, 1948, 1949 and 1950, 
petitioner received the following amounts as interest on 
the aforesaid note: $85,108.69, $80,899.97, $77,737.94 and 
$76,028.43 respectively and were excluded as income from 
the District of Columbia sources. With respect to the tax 
assessed for 1947, petitioner contends that the same was as¬ 
sessed after the 3-year period provided in Sec. 10 of Title 
XII of the 1947 Act. On the other hand respondent con¬ 
tends that the tax was assessed within the 5-year period 
provided in Sec. 10(a)(3) of the same title of said Act. The 
franchise tax return filed by petitioner for the year 1947 
showed a tax of $566.69 which was duly paid. The fran¬ 
chise tax returns filed for the years 1948, 1949 and 1950 
reported no taxable income, each year showing a net loss. 

On February 21, 1952 the assessor of the District of Co¬ 
lumbia assessed a tax deficiency against petitioner with in¬ 
terest as shown below for the years indicated: 
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Year 

1947 

1948 

1949 

1950 


Tax 

Interest to 

Interest to 


Deficiency 

2!21162 

5/19152 

Total 

$ 4,255.43 

S 983.00 

$ 76.80 

$ 531523 

2,281.98 

390.21 

39.17 

2,71136 

3,548.84 

393.92 

5750 

4,00036 

1,650.92 

84.20 

25.44 

1,76036 

$11,737.17 

$1,851.33 

$199.21 

$13,787.71 


8 Petitioner on May 19,1952 paid to the Collector of 

Taxes, D. C., the sum of $13,787.71 under protest as 
shown by the attached copy of the letter dated May 19,1952 
and executed by Joseph W. Wyatt, President of the Vir¬ 
ginia Hotel Company. 

8. Thereafter on May 20, 1952, petitioner filed petitions 
for refund of the foregoing sums paid under protest and 
said petitions were timely filed. 

9. During the years 1947, 1948, 1949 and 1950 Maxwell 
Abbell and Peter A. Miller were and still are non-residents 
of the District of Columbia and residents of the states of 
Illinois and Michigan respectively. 

10. The tax in controversy is the corporation franchise 
tax imposed by the District of Columbia Income Tax of 1947 
(Title 47, Chapter 15). 

11. The tax returns for the respective years involved in 
this proceeding are hereby stipulated as being in evidence 
without any formal proof. 


Opinion 

In respect of which might be called the main issue, namely 
whether the interest here involved was “income from 
sources within the District of Columbia’’ it is necessary 
that consideration be given to the. pertinent sections of the 
Income and Franchise Act of 1947, which read as follows: 
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“TITLE VII—TAX ON CORPORATIONS 

‘SEC. 1. TAXABLE INCOME DEFINED.— 
For the purposes of this title, and unless otherwise 
required by the context, the words ‘taxable income * 
mean the amount of net income derived from sour¬ 
ces within the District within the meaning of title 
X of this Article. 

‘SEC. 2. IMPOSITION AND RATE OF TAX. 
—For the privilege of carrying on or engaging in 
any trade or business within the District and of re¬ 
ceiving income from sources within the District, 
there is hereby levied for each taxable year a tax 
at the rate of 5 per centum upon the taxable income 
of every corporation, whether domestic or foreign 
(except those expressly exempt under title II of 
this article).” 

“Title X—PURPOSE OF ARTICLE AND 
ALLOCATION AND APPORTIONMENT 

j 

‘ SEC. 1. PURPOSE OF ARTICLE.—It is the 
purpose of this article to impose (1) and income 
tax upon the entire net income of every resident 
and every resident estate and trust, and (2) a fran¬ 
chise tax upon every corporation and unincorpor¬ 
ated business for the privilege of carrying 
9 on or engaging in any trade or business 
within the District and of receiving such 
other income as is derived from sources within the 
District: PROVIDED, HOWEVER, That, in the 
case of any corporation, the amount received as 
dividends from a corporation which is subject to 
taxation under this article, and, in the case of a 
corporation not engaged in carrying on any trade 
or business within the District, interest received by 
it from a corporation which is subject to taxation 
under this article shall not be considered as income 
from sources within the District for the purposes of 
this article. The measure of the franchise tax shall 
be that portion of the net income of the corpora- 
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tion and unincorporated business as is fairly attrib¬ 
utable to any trade or business carried on or en¬ 
gaged in within the District and such other net in¬ 
come as is derived from sources within the Dis¬ 
trict.’’ 

“TITLE VII—TAX ON CORPORATIONS 

‘SEC. 1. TAXABLE INCOME DEFINED.— 

For the purposes of this article, and unless other¬ 
wise required by the context the words ‘ taxable in¬ 
come’ mean the amount of net income derived 
from sources within the District within the mean¬ 
ing of title X of this article. 

‘SEC. 2. IMPOSITION AND RATE OF TAX. 

—For the privilege of carrying on or engaging in 
any trade or business within the District and of 
receiving income from sources within the District, 
there is hereby levied for each taxable year a tax 
at the rate of 5 per centum upon the taxable income 
of every corporation, whether domestic or foreign 
(except those expressly exempt under title II of 
this article).” 

“TITLE XII—ASSESSMENT AND COLLECTION; 

TIME OF PAYMENT 

‘SEC. 1. DUTIES OF ASSESSOR.—The As¬ 
sessor is hereby required to administer the provi¬ 
sions of this article. As soon as practicable after 
the return is filed, the Assessor shall examine it 
and shall determine the correct amount of tax.” 

Sections 2(b), 3, 4(b) and 29(a) of the District of Colum¬ 
bia Revenue Act of 1939 provide as follows: 

“SEC. 2(b). TAX ON CORPORATIONS.— 
There is hereby levied for each taxable year upon 
the taxable income from District of Columbia 
sources of every corporation, w r hether domestic or 
foreign (except those organizations expressly ex- 
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einpt under paragraph (d) of this section), a tax at 
the rate of 5 per centum thereof.” 

“SEC. 3. DEFINITION.—The term ‘net in¬ 
come’ means the gross income of a taxpayer less 
the deductions allowed by this title.” 

“SEC. 4(b). OF CORPORATIONS.—In the 
case of any corporation, gross income includes only 
the gross income from sources within the District 
of Columbia. The proper apportionment and al¬ 
location of income with respect to sources of in¬ 
come within the without the District may be deter¬ 
mined by processes or formulas of general appor¬ 
tionment under rules and regulations prescribed by 
the Commissioners.” 

10 “SEC. 29 (a). DUTIES OF ASSESSOR, 

—The assessor is hereby required to admin¬ 
ister the provisions of this title. The Assessor shall 
prescribe forms identical with those utilized by the 
Federal Government, except to the extent required 
by differences between this title and its applica¬ 
tion and the Federal Act and its application. He 
shall apply as far as practicable the administra¬ 
tive and judicial interpretations of the Federal in¬ 
come-tax law so that computations of income for 
purposes of this title shall be, as nearly as prac¬ 
ticable, identical with the calculations required for 
Federal income-tax purposes. As soon as practic¬ 
able after the return is filed the assessor shall ex¬ 
amine it and shall determine the correct amount of 
the tax.” 

It will be seen from a comparison of the section from the 
Act of 1939 with those of the Act of 1947 that in both Acts 
the tax is imposed upon the net income of the corporate 
taxpayer “from sources within the District.” True in the 
1947 Act a “privilege” is spelled out, so as to bring the 
tax within the definition sphere of excise taxes. It should 
be observed, however, that unlike the usual or ordinary ex¬ 
cise tax, the tax imposed by the Act of 1947 is not measured 
by the net income of the corporation, but, as stated above, 
is imposed upon such net income. 
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The comparison of the pertinent sections of the two Acts 
will further disclose that in the Act of 1939 the Assessor 
(and on appeal the Board of Tax Appeals) was required 
to follow’ the administrative and judicial interpretations of 
Federal income-tax law, wrhile such provision is missing 
from the Act of 1947. In that connection the respondent 
contends that such omission is significant—even to the ex¬ 
tent of indicating that Congress intended that interpreta¬ 
tions and decisions of Federal tax law r in essence, or for 
practical purposes similar to the Act of 1947 should not be 
followed by the Board. On the other hand, the petitioner 
claims that no significance should be attached to the omis¬ 
sion, because since there was no Federal tax law similar to 
the Income and Franchise Tax Act of 1947, the omitted 
language became inapplicable and had no place in the Act. 

In a proceeding before the Board between the same part¬ 
ies (Docket No. 1280) decided May 2, 1952, it w r as held that 
under the Revenue Act of 1939, interest received in 
11 1946 on the note here under consideration, wras from 

sources without the District of Columbia. In render¬ 
ing that decision the Board felt bound by, and followed deci¬ 
sions of the United States Board of Tax Appeals, (now the 
U. S. Tax Court) upon earlier Revenue Acts, pertient pro¬ 
visions of v’hich w 7 ere similar to those of the District of 
Columbia Revenue Act of 1939. The Board would have fol¬ 
lowed such course, even if it had believed that the decisions 
of the Federal tribunal were erroneous under the generally 
accepted principles of the applicable law 7 . 

The Board does not believe that in these proceedings the 
Federal decisions above mentioned have the same binding 
force upon the Board, but rather they should be considered 
as any other decisions of a respectable tribunal dealing with 
a similar set of facts. Especially is this so in the light of the 
great respect which the Supreme Court has for the deci¬ 
sions of the United States Tax Court. 
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After all, what the United States Tax Court determined, 
and what this Board is trying to determine is whether cer¬ 
tain interest payments were income from sources within 
a certain geographical area—United States in one instance, 
the District of Columbia in the other. The decisions of the 
United States Tax Court uniformally held that the domicile 
or residence of the obligor was the source of interest income. 

The Court believes that the better and more logical rule 
is stated in Standard Marine Insurance Co., Ltd., 4 B. T. A. 
S53; Marine Insurance Co., Ltd., 4 B. T. A. 867; Estate of 
L. E. McKinnon, 6 B. T. A. 412; Ocean Accident & Guaran¬ 
tee Company Corp . Ltd., 13 B. T. A. 1047, and Sumitomo 
Bank, Ltd., 19 B. T. A. 480, namely, that the source of in¬ 
terest income is the obligor and its situs is his residence. 

The respondent contends that the receipt of interest by 
the petitioner was a part of the regular trade or business 
of the petitioner, on the stated premise that the sale of the 
Willard Hotel was in the ordinary course of the taxpayer’s 
trade or business under the decision of the Court ofAppeals 
in Robb v. District of Columbia, 80 U. S. App. D. C. 
12 246,152 F. 2d 283. The Court cannot agree with that 

contention, but even if it were sound, interest income 
would not for that reason have its source within the District 
of Columbia. In many of the U. S. Tax Court cases cited 
above the obligation upon which the interest was paid arose 
out of business conducted in the United States, while the 
source of the interest income was held to be without the 
United States. 

Inasmuch as the tax here under consideration is imposed 
upon a privilege and, therefore, an excise, Congress could 
have made the measure of the tax almost any event, act or 
condition. It could have based the tax upon interest on en¬ 
cumbrances secured on real estate in the District, or from 
notes held by note holders in the District or from notes 
physically in the District or on notes which, as does the 
note here involved, provides that the interest is payable in 
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the District. None of these measures or bases were adopted 
by Congress. Instead it provided that for the privilege of 
engaging in business and receiving income the corporation 
should pay a certain percentage on net income from sources 
within the District of Columbia. 

While not controlling, it is significant and persuasive that 
in later Revenue Acts and in Section 119 of the Internal 
Revenue Code, Congress has provided that the source of 
interest income is the residence of the obligor. Such provi¬ 
sions were declaratory of the law as laid down in the earlier 
decisions of the United States Tax Court upon which the 
Board relied in its decision in Docket No. 1280, and were a 
recognition and affirmance by Congress of the principles 
therein announced, A. C. Mink, 10 T. C. 77, 83. 

The Board in deciding the proceeding Docket No. 1280, 
did not rely entirely on the decisions of the United States 
Tax Court, but cited the well known work of Merten’s Law 
of Federal Income Taxation, and the well reasoned decision 
of the Supreme Court of Missouri in Petition of Union Elec¬ 
tric Company of Missouri, 161 S. W. 2d. 968, 971, 972. 

The Court does not believe, as did the former Member 
Sole in Community Finance Corporation v. District 
13 of Columbia, Docket No. 738, that the omission of the 
provisions of Section 119 from District of Columbia 
Revenue Act was indicative of Congress’ intention that such 
provisions not obtain in the District. The Federal Revenue 
Acts are more detailed and complicated than those of the 
District, and there are many provisions of the Federal law 
declaratory of principles of tax law applicable to the Dis¬ 
trict of Columbia that are not found in the District of 
Columbia Revenue Acts. 

Resort must be had to the ordinary meaning of the term 
“sources”. As Judge Goodrich said in Lord Torres, 25 
B. T. A. 154,161, “The commonly accepted definition of the 
term “source” is ‘that from which anything comes forth, 
regarded as its cause or origin, the first cause.’ Webster’s 
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New International Dictionary.” And in Funk & Wagnalls 
New College Standard Dictionary (1947) we find the word 
“source” defined as “1. That from which any act, move¬ 
ment, or effect proceeds; an originator, creator, origin, * * * 
5. The initiator of a payment, dividend, etc.” The interest 
income here involved did not originate or flow from the real 
estate which secured the note, nor from the business con¬ 
ducted by the holder of the note or from the note itself, re¬ 
gardless of where the note is held or where the interest is 
payable. It originated and flowed from the obligors on the 
note. 

For the reasons stated the Court holds that the source of 
the interest income involved in these four proceedings was 
without the District of Columbia and that the Assessor 
erred in assessing the petitioner the deficiences and interest 
as follows: 


Tax Interest to Interest to 


Year 

Deficiency 

2/31/52 

5/19/52 

Total 

1947 _ 

_ S 4,255.43 

$ 980.00 

S 76.80 

$ 531533 

194S 

2,281.98 

390.21 

39.17 

2,71136 

1949 _ 

_ 3,548.84 

393.92 

5730 

4,00036 

1950 _ 

_ 1,650.92 

84.20 

25.44 

1,76036 


$11,737.17 

$1351.33 

$19931 

$13,787.71 


The Court further holds that the petitioner is entitled to 
refunds in these four proceedings as follows: 

14 


Docket No. 

Tax 

Interest 

Total 

1302 _- 

_ $4355.43 

$1,05930 

$531533 

1303 _ —. 

.. .. . 2381.98 

42938 

2,71137 

1304 __ 

_ 334834 

451.72 

4,00036 

1305 _ 

_ 1,650.92 

109.64 

1,76036 










16 


The petitioner has assigned an additional error by the 
Assessor in Docket No. 1302, namely, that the Assessor 
erred in making the assessment there involved after the 
expiration of the three year period of limitation beginning 
April 15, 1948. 

The pertinent sections of the Income and Franchise Tax 
Act of 1947 are the folowing: 

“TITLE XII—ASSESSMENT AND COLLECTION: 

TIME OF PAYMENT 

‘SEC. 10. PERIOD OF LIMITATION UPON 
ASSESSMENT AND COLLECTION.—(a) GEN¬ 
ERAL RULE.—Except as provided in subsection 
(b) of this section— 

(1) the amount of income taxes imposed by 
this article shall be assessed within three years 
after the return is filed, and no proceeding in court 
without assessment for the collection of such taxes 
shall be begun after the expiration of such period;’ 

• • « • • • 


(3) if the taxpayer omits from gross income an 
amount properly includible therein which is in ex¬ 
cess of 25 per centum of the amount of gross in¬ 
come stated in the return, the tax may be assessed, 
or a proceeding in court for the collection of such 
tax may be begun without assessment, at any time 
within five years after the return was filed;” 

Keeping in mind that Section 10(a)(3) is in the nature of 
a penalty, the rule of the burden of proof in respect to Sec¬ 
tions 10(a)(1) and 10(a)(3) is that, in respect of the form¬ 
er, the burden is upon the taxpayer claiming the expiration 
of the three year limitation to show that such period had 
elapsed before assessment; and in respect of the latter, if 
the District claims that more than 25 per centum of gross 
income was omitted from the return, the burden is upon 
the District to show or prove such fact. 
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The only facts in the stipulation filed herein by the part¬ 
ies pertaining to the second assigned error in Docket No. 
1302 is a statement to the effect that the assessment for the 
calendar year 1947 was made by the Assessor on February 
21,1952, and a paragraph immediately preceding such state¬ 
ment, and reading as follows: 

15 “During the calendar years 1947, 1948, 

1949 and 1950, petitioner received the following 
amounts as interest on the aforesaid note: $85,- 
108.69, $80,899.97, $77,737.94 and $76,028.43 re¬ 
spectively and were excluded as income from the 
District of Columbia sources. With respect to the 
tax assessed for 1947, petitioner contends that the 
same was assessed after the 3-year period provided 
in Sec. 10 of Title XII of the 1947 Act. On the 
other hand respondent contends that the tax .was 
assessed within the 5-year period provided in Sec. 
10(a)(3) of the same title of said Act. The fran¬ 
chise tax return filed by petitioner for the year 
1947 showed a tax of $566.69 which was duly paid. 

The franchise tax returns filed for the years 1948, 

1949 and 1950 reported no taxable income, each 
year showing a net loss.” 

The statement in the foregoing quotation that “$85,108.69 
# * * * were excluded as income from the District of Colum¬ 
bia sources,” means that such item of interest income was 
excluded from the return of income for 1947 filed by the 
petitioner, when considered along with the following state¬ 
ments in the paragraph. 

In the brief for the petitioner filed in this cause there is 
found the statement following: 

“The tax form provided by the District tax au¬ 
thorities for making a return required under the 
Act contains two columns on the first page. Col¬ 
umn one is titled “Schedule AA, Within and With¬ 
out the District”, Column three is titled “Within 
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the District”. Petitioner disclosed in column one, 
item 7, the sum of $85,308.69 and omitted the sum 
in column three since it was and still is of the opin¬ 
ion that it was not income from sources "within the 
District. Obviously there has been no failure to 
disclose income which is the clear intent of the five 
year limitation period provided in Title XII and 
furthermore column one of the form clearly indi¬ 
cates that such column is the proper place to list 
gross income as defined in Section 2 of Title III 
and column three is the proper place for reporting 
taxable income within the definition provided in 
Title VII and X.” 

All of the statements of fact in the foregoing may be cor¬ 
rect, but there is nothing in the stipulation or otherwise in 
the record to support such statements. It would seem there¬ 
fore that the respondent has maintained the burden of proof, 
and that the five year period of limitation applies. In the 
light of the Court’s decision on the main issue, its decision 
on the second issue herein latterly discussed would seem to 
be unimportant except as a disposition of all the issues 
herein. 

Decision will be entered respectively in each of the four 
proceedings involved in accordance with this opinion. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

16 Filed Jul 23 1952 Board of Tax Appeals for the 

District of Columbia 

DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Court, this 23d day of July, 1952, 
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ADJUDGED AND DETERMINED, That the deficiency 
assessment of franchise tax against petitioner, The Vir¬ 
ginia Hotel Company for 1948, in the amount of $2,281.98, 
and interest thereon in the amount of $429.38, be, and it is, 
hereby canceled, and that said petitioner is entitled to a 
refund of said taxes and interest, amounting in all to $2,- 
711.37, with interest thereon at the rate of 4 per centum per 
annum from May 19,1952 until the date of payment of such 
refund. 

/s/ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 

• * • • * • • • # • 

17 Filed District of Columbia Tax Court 

August 18, 1952 

AMENDMENT OF FINDINGS OF FACT 

The Findings of Fact entered herein July 23, 1952, are 
hereby amended by adding thereto an additional paragraph 
reading as follows: 

In respect of Docket No. 1302, the petitioner’s income 
tax return for the calendar year 1947, insofar as pertinent 
to the issues in such proceeding was as follows: 

Where the entire net income is subject to the District of Columbia tax, use 

Column 3 only 



1. Schedule AA 

2. F 

3. Within the 

GROSS INCOME 

* * * * * 

Within and With¬ 
out the District 

or 

A 

District 

7. Interest on loans, notes, mort- 



i 

gages, bonds, bank deposits, etc. 

$ 85,10S.69 

A 


S. Rent - 

75,95724 

A 

$75.95724 

Total Income 

$161,065.93 

1 

$75,95724 


Note: In column 2 use the letter “F” to indicate the use of apportionment 
factor and the letter “A” to indicate allocation. 






CONCLUSIONS OF LAW 


1. The interest on the note signed by Maxwell Abbell and 
Peter A. Miller dated March 1, 1946, secured by a deed of 
trust on the real estate in the District of Columbia, known as 
the Willard Hotel, and received by the petitioner during the 
calendar years 1947, 1948, 1949 and 1950, was income from 
sources without the District of Columbia, and was not sub¬ 
ject to taxation under the District of Columbia Income and 
Franchise Tax Act of 1947. 

18 2. There was erroneously assessed against the peti¬ 

tioner by the Assessor of the District of Columbia 
and collected from the petitioner the following: 


Tax Interest to Interest to 

Year Deficiency 2/21/52 5/19/52 Total 

1947 _S 4,255.43 $ 980.00 S 7650 S 531553 

1948 _ 2381.98 39031 39.17 2.71136 

1949 . 334854 393.92 5750 4,00036 

1950 _ 1,650.92 8430 25.44 1,76036 


$11,737.17 SI 55133 S19931 $13,787.71 


3. In respect of Docket No. 1302, involving the calendar 
year 1947, the period during which the Assessor could have 
legally assessed the deficiency of $4,255.43 and interest ex¬ 
pired prior to February 21,1952, the date on which the same 
was assessed, and such assessment of deficiency was in¬ 
valid for that reason. 

Decisions will be entered for the petitioner in Docket Nos. 
1302, 1303, 1304 and 1305. 


/s./ Jo. V. Morgan 

Jo. V. Morgan, 

Judge 
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25 CORPORATION FRANCHISE TAX RETURN 

FOR CALENDAR YEAR 1948 


or fiscal year begun_, 19_, and ended_19_ 


Not to be filled in 
by taxpayer 

1949 License 
Number 9-4145 

File this return not later than the 15th 
day of the fourth month following the 
close of the taxable year 

Not to be filled in by taxpayer 

Credit 9017 Franchise Taxes 

File No. 977 

Ledger No. 9H 363d 

PRINT PLAINLY CORPORATION’S 
NAME AND BUSINESS ADDRESS 

VIRGINIA HOTEL COMPANY 

(Name) 

D. C. Address 1107 Eye Street, 

N. W. 5 

(Street and Number) (Zone) 

Mailing Address Same 

(Street and Number) (City-Zone) (State) 

Audited _ 194 

By __ 

Payment Bal. Due 

Tax 3_ - 

% 

Penalty 5. 4 -.. 

Int t.. 

Total 3_ i _ 

Additional 
Information 
Requested _ — 

Deficiency 

Notice ( . . .... 

Refund Recom- 
siended 3_ 

Kind of Business: Owning and 
operating real estate 

Number of places of busine-a: 

One 

Extension to _ 

Interest to -—. 

Accepted as 

Filed . 


Date of Incorporation October 4, 1899 State or County Virginia 
The corporation’s books are in care of Marjorie C. Smith Located at Same 
State district in which Federal income tox return was filed for the period 
covered by this return Richmond, Virginia 

Is this return made on the accrual basis? Yes If not describe basis used_ 

Did you file an income tax return with the District of Columbia for the year 

1947? Yes If not state reason - 

Has the Bureau of Internal Revenue made or proposed any adjustment in the 
Federal income tax returns filed by you or have amended returns been filed 
with the Bureau of Internal Revenue by you for the years 1945? Yes 1946? 
Yes 1947? Yes If so, attach a detailed statement explaining such ad¬ 
justments. 


NET INCOME COMPUTATION 


Where the entire net income is subject to the District of Columbia tax. 

use Column 3 only 


Read Instruction Sheet Before Preparing 
Return 

GROSS INCOME 

Item No. 

1. Gross sales (where 

inventories are an Less 

income-determining returns and 

factor) $_allowances $- $ - 


1. Schedule AA 2. F 
Within and with- or 
out the District A 


Within the 
District 
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2. Less: Cost of goods sold (from 

Schedule B) - 

3. Gross profit from sales (Item 1 minus 

Item 2) _ 

4. Gross receipts (where inventories 

are not an income-determining 
factor) _$27,031.95 

5. Less: Cost of operations 

(from Schedule C)_12,10030 

6. Gross profit where inventories are not an in¬ 

come-determining factor (Item 4 minus 
Item 5) _ 

7. Interest on loans, notes, mortgages, bonds, 

bank deposits, etc. (See Instruction 11 )_ 

S. Rents. (Submit Schedule of expenses re¬ 
lated to this income which are included 
in “deductions" below, in accordance 
with Instruction 12)_ 

9. Royalties_ 

10. Gain or loss from sale or exchange of assets 

other than capital (from Schedule D-l)__ 

11. Dividends (from Schedule E, column 1)_ 

12. Other income (Attach separate schedule, 

see Instruction 15) _ 

13. Total income in Items 3, and 6 to 12, 

inclusive _ $140,921.81 

DEDUCTIONS 

14. Total compensation of officers (including 

compensation to such persons for services 
in any other capacity (From Schedule F) S 12.600.00 

15. Salaries and wages (not deducted elsewhere 

and excluding compensation described 
under Item 14) _ 437334 

16. Rent. (See Instruction 16) _ 1315.00 

17. Repairs. (Sec Instruction 17)- - 

18. Bad debts (from Schedule G)- - 

19. Interest. (See Instruction 19) - 31,459.96 31,459.96 

20. Taxes (from Schedule H) (Do not include 

(a) franchise taxes imposed by D. C. 

Revenue Act of 1947, as amended, or (b) 
any Federal, District or other income 

taxes) - 15341.75 15341.75 

21. Contributions or gifts paid (from Schedule 

J) -- - 

22. Losses in trade or business, etc. (Submit 

schedule, see Instruction 22) _ _ 

23. Depreciation (from Schedule K) _ 735033 7,25033 


S 60,02134 


S 12,600.00 


437334 

1315.00 


14,931.65 14.931.65 

80399.97 A _ 


45,090.19 45,090.19 





* 




y 


: 


A 



























24. Depletion of mines, oil and gas wells, tim¬ 

ber, etc. (Submit schedule, see Instruc¬ 
tion 24) _ 

25. (a) Advertising_ 

(b) Amounts contributed under a pension, 

annuity, stock bonus, or profit-sharing 
plan, etc._ 

(c) Other deductions authorized by law. 


(From Schedule L) _ 23,919.45 23,919.45 

26. Total deductions in Items 14 to 25, in¬ 

clusive _ S 96,760.03 $ 96,760.03 

NET INCOME TAX COMPUTATION 

27. Net taxable income (Item 13 minus Item 

26) _ S 44,161.78 $(36,738.19) 

28. Amount of tax (Five per cent of Item 27). NONE 


COMPUTATION OF DISTRICT OF COLUMBIA APPORTIONMENT 

FACTOR 

A. Total net sales and/or charges for services performed, within 

and without the District of Columbia (Item 1 column 1) 

and/or (item 4) _$___ 

B. Total net sales and/or charges for services performed, within 

the District of Columbia (from Schedule M)_$_1_ 

C. District of Columbia apportionment factor. (Item B divided 

by item A. Factor carried to six (6) decimal places)_,_ 

Note: In column 2 use the letter “F” to indicate the use of apportionment 
factor and the letter “A” to indicate allocation. 

The Regulations quoted in Instruction 2 of the Instruction for Form D-20 
provide that the formula or method used in the determination of net taxable 
income from within the District is subject to approval of the Assessor, D. C. 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 11,570 


DISTRICT OF COLUMBIA, Petitioner, 

v. 

THE VIRGINIA HOTEL COMPANY, Respondent . 


On Petition for Review of Decision of the District of Columbia 

Tax Court 


BRIEF FOR RESPONDENT 


SUMMARY OF ARGUMENT 

Under the District of Columbia Income and Franchise 
Tax Act of 1947 income of a corporation is taxable if it falls 
within two tests set forth in the Act. The first test is 
whether the corporate income is fairly attributable to any 
trade or business carried on or engaged in within the Dis¬ 
trict. The second test is whether the corporation has other 
income, that is, other income not fairly attributable to its 
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business activity in the District, which is derived from 
sources within the District. 

The sole business activity of the taxpayer, respondent 
herein, is operating and leasing real property which it owns. 
It is not in the business of lending money on real estate or 
otherwise. The receipt of interest income on a note secured 
by real estate located in the District of Columbia was not 
in the course of the business of the taxpayer of holding, 
leasing and operating real estate. 

The interest income to the taxpayer was income from the 
obligors on the note who are non-residents of the District 
of Columbia. Such income, not attributable to taxpayer’s 
business, received from sources outside the District is not 
taxable under the District of Columbia Income and Fran¬ 
chise Tax Act of 1947. 


ARGUMENT 

I 

The Interest in Question Is Not Taxable 
A. Discussion of the Statute 

Title VII, Sec. 2 of the 1947 Act imposes a tax of 5 per 
centum upon the taxable income of every corporation for 
the privilege of carrying on trade or business in the Dis¬ 
trict and for the privilege of receiving income from sources 
within the District. In Sec. 1 taxable income is defined to 
mean the amount of net income derived from sources 
within the District within the meaning of Title X. Title 
X states that the purpose of the Act is to tax “that portion 
of the net income of the corporation * * * as is fairly attrib¬ 
utable to any trade or business carried on or engaged in 
within the District and such ether net income as is derived 
from sources within the District.” 

In view of the foregoing the question presented for con¬ 
sideration is whether interest income from non-resident 
obligors on a note secured by deed of trust on real property 
located in the District of Columbia is taxable income under 
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the 1947 Act as income fairly attributable to the trade or 
business of respondent or whether such interest is taxable 
as income is from sources within the District of Columbia. 
Respondent’s position is that the income in question was not 
attributable to its trade or business and it was not received 
from District of Columbia sources. 

Petitioner discusses the nature of the Act at length in its 
brief stressing the fact that the 1947 Act is a franchise or 
excise tax whereas the 1939 Act was an income tax statute. 
Respondent does not believe that the distinction and dis¬ 
cussion by petitioner is relevant to the question posed on 
this appeal. The question here involved is to be determined 
by reference to the provisions of the Act applicable to the 
taxability of income received by corporations engaged in 
or carrying on any trade or business within the District of 
Columbia. 

As set out above the question for determination is 
whether income here in question is subject to tax under the 
1947 Act as income from District of Columbia sources that 
flowed to respondent from the trade or business it engages 
in within the District or was it derived from other sources 
within the District in a geographical sense so as to come 
within the provision of the Act which taxes income derived 
from District sources that are not attributable to the busi¬ 
ness activity of taxpayers. 

B. The Income in Question Was Not Attributable to a Trade or 
Business Carried on or Engaged in Within the District 

As set forth in -statement of the case (Petitioner’s 
Brief page 2 et seq.) and as found by the lower court (App. 
4 et seq.) respondent is engaged in the Disctrict of Columbia 
in the business of holding, leasing and operating real estate. 
In other words the sole business activity of respondent is 
producing income from real property which it owns. This 
is accomplished by leasing the real property or by operating 
property as an office building or parking lot. Respondent is 
not in the business of selling real estate nor does it lend 
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money on real estate. There is nothing in the record from 
the lower court indicating respondent engages in any trade 
or business in the District other than that of leasing and 
operating real estate which it owns. 

As the terms of the deed of trust note provide interest 
is payable at the Riggs National Bank of Washington, 
D. C. (App. 7) it is not necessary for respondent to maintain 
a place of business in order to receive the interest on the 
note. 

The lower court found that respondent had no connection 
with or any relation to the Willard Hotel property, security 
for the note (App. 7). 

It is clear that the interest income received by respondent 
is not in any way attributable to its business carried on or 
engaged in by the respondent in the District of Columbia. 

Petitioner contends that the interest income received by 
respondent was in its regular course of the trade or busi¬ 
ness. Petitioner cites Robb v. District of Columbia , (1945) 
80 App. D. C., 246, 152 F. 2d 283, in support of its con¬ 
tention. In the Robb case the court says: 

‘‘Here, as we have seen, a part of petitioner’s usual 
‘trade or business’ was, in point of fact, in lending 
money on real estate security. The return to it might 
be through the repayment of the money with interest or 
its collection through foreclosure. It was just such 
transactions as those as we are concerned with here 
which occupied its time, attention and labor, all to the 
end of profit and gain in the usual course of its 
business.” 

In the proceeding before the Tax Court it was urged that 
the interest income was received in the ordinary course of 
the taxpayer’s business under the decision of the Robb 
case. This contention was rejected (App. 13, 15). 

In the Robb case the taxpayer was a corporation in the 
business of making loans on real estate secured by deeds of 
trust on real estate, purchasing such notes, buying and 
selling real estate on commission and the owmership and 
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management of real estate for its own account. Its prac¬ 
tice was usually to sell the notes at a profit. It obtained 
certain real estate through foreclosure of the mortgage 
notes it owned. The question on appeal was whether the 
ultimate sale of such real estate was ordinary income or 
profit from the sale of a capital asset (not taxable under 
the statute). This court found that the profit from the sale 
was ordinary income for the reasons set forth above. 
Clearly in the Robb case the sales were a regular part of 
that taxpayer’s business. 

The Robb case is in no way similar to that of respondent. 
Indeed, the question here is whether interest income on a 
deed of trust note is income fairly attributable to the busi¬ 
ness of owming and operating real estate. Obviously there 
is no connection which can be construed to classify such 
interest income as having been received in the regular 
course of respondent’s business. 

C. The Income in Question Was Not From District of Columbia 

Sources 

Since the income here in question was not attributable 
to the trade or business carried on or engaged in within 
the District it is necessary to consider whether it is derived 
from other sources within the District. 

The lower court in its opinion said (App. 15): 

“The interest income here involved did not originate 
or flow from the real estate which secured the note, 
nor from the business conducted by the holder of the 
note or from the note itself, regardless of where the 
note is held or where the interest is payable. It orig¬ 
inated and flovred from the obligors on the note.” 

The obligors on the note, Abbell and Miller, were and 
still are non-residents of the District of Columbia (App. 8). 

The interest income here in question is taxable under the 
1947 Act only if it is “derived from sources within the 
District” in a geographical sense since it is not attributable 
to the trade or business carried on or engaged in within the 
District. 
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Tax statutes are construed strictly in favor of the tax¬ 
payer. Bowers v. New York and Albany Co., (1927) 273 
U. S. 346,350; Eidman v. Martinez, (1902) 184 U. S. 578,583. 
Words of a statute are presumed to be used in their ordi¬ 
nary and usual meaning. Levy's Lessee v. McCartee, 
(1832) 6 Pet. 102,110. Maillard v. Lawrence, (1853) 16 
How. 250,261. 

As was said by the court below resort must be had to the 
ordinary meaning of the term “sources.” (App. 14) 
Source conveys only one idea—that of origin. Holmes' 
Federal Taxes, 6th Edition, page 396, Goldbert v. Gray, 
297 NW 124. 

In A. C. Monk & Co., Inc., (1948) 10 T. C. 77, a resident 
obligor made payments of interest to the obligee in China 
from funds on deposit in China. In discussing the source 
of the interest payments the Tax Court said: 

“This obligation has its source in the obligor, and thus 
the source of the payment of the obligation is the resi¬ 
dence of the obligor. # * * The fact that for the mutual 
convenience of petitioner and Pun the payments were 
made in China by checks drawn on Chinese banks is 
irrelevant.” 

Petitioner cites the case of J. S. Tyree, Chemist, Inc. v. 
District of Columbia ’(1943) wherein the Board of Tax 
Appeals for the District of Columbia held that income on 
bonds secured by the National Press Building, Washington, 
D. C., was income from District of Columbia sources. 

There is nothing in the Tyree case to indicate who the 
obligor was on the notes secured by the National Press 
Building or where the obligor conducted its business. The 
opinion does indicate, however, that the District of Colum¬ 
bia conceded in Finding of Fact No. 6 that interest on bonds 
issued by corporations doing business entirely without the 
District of Columbia was not income from District sources. 
It would seem logical to assume that in view of the conces¬ 
sion there was evidence before the Board that the interest 
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on the National Press Building note had its source in an 
obligor located and doing business in the District, 

The court below found that the obligors on the notes 
secured by the Willard Hotel were non-residents of the 
District (App. 8) and there is nothing in the record to 
indicate that the obligors were engaged in business in the 
District. 

In Community Finance Corporation v. District of Colum¬ 
bia, (1944) 72 W. L. R. 737, cited by petitioner, the taxpayer 
was a small loan company with its only place of business in 
Arlington, Virginia. The taxpayer’s principal business 
activity was lending money and receiving payments and 
interest which it did exclusively in Virginia. It was not 
engaged in business in the District and was not subject 
to the D. C. Tax Act. 

The facts in that case bear no resemblance to the facts 
in this case. The interest income of respondent is not 
connected in any way with its business activities in the 
District of Columbia. 

The cases cited by the court below support its holding 
that the interest income here involved was not “derived 
from sources within the District.” Petitioner argues that 
the cases cited are not applicable. In Standard Marine 
Insurance Co. Ltd., (1926) 4 B. T. A. 853, the question was 
whether interest bearing bonds issued by non-resident 
foreign corporations held in the United States and the 
interest from which was received in the United States where 
the bonds were held constituted income from sources within 
the United States. The recipient of the interest on the bonds 
was a foreign corporation engaged in business in the 
United States. 

In the instant case respondent holds the note of non¬ 
residents on which it receives interest in the District of 
Columbia where the note is held. Respondent is a foreign 
corporation doing business in the District. The similarity 
of the cases is clear. 
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The cases of Estate of L. E. McKinnon, (1927) 6 B. T. A. 
412; Ocean Accident & Guarantee Corp. Ltd., (1928) 13 
B. T. A. 1057; and Sumitomo Bank, Ltd., (1930) 19 B. T. A. 
480, are concerned with the source of interest income and 
the court below was concerned with interest income. The 
cases cited held that the source of interest income is the 
residence of the obligor and the court below quite properly 
cited the cases to support the rule it applied. 

CONCLUSION 

The income in question w^as not attributable to a trade 
or business carried on or engaged in within the District 
and it was not derived from sources within the District. 
It is, therefore, not subject to the tax imposed on corpora¬ 
tions by the Income and Franchise Tax Act of 1947 and the 
decision of the District of Columbia Tax Court should be 
affirmed. 

Respectfully submitted, 

Joseph W. Wyatt, 

Samuel C. Caldwell, 
Attorneys for Respondent, 
500 Wyatt Building, 
Washington 5, D. C. 
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